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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, DC. 20549

OFFICE OF THE
GENERAL COUNSEL

August 9, 2001

The Hoporable Joseph M. Anderson

Ugited States District Judge for the
District of South Carolina

P O. Box 447

Columbia, S.C. 29202-0447

Re: In 1e Safety-Kleen Bondholders Litigation, C.A. 3:00-1145-17

Dear Judge Anderson:

The Securities and Exchange Commission subrmits as amicus curiae the following
responses to the two questions in yous letter of Yune 20, 2001. Our responses arc limited 10 the
allegations ip the complaint in this case and do not address other factual situations We also do
1ot address any other issues in the case not raised in the Court’s letter.

1. Ligbility is not available under Sections 11 or 12(a)(2) of the Securities Act for
the contents of the Rule 144A offering memorandum, even thongh the offering was

foltowed by a registered exchange offex.

Rule 144A, 17 C.F.R 230 1444, adopted in 1990, creates an exemption from Section 5
of the Securities Act of 1933, 15 US C. 77e, for the resale of securities to qualified institutional
buyers (QIBs) like plaintiffs, based on the Commission’s determination that QIBs do not need
the investor protections atising from the registration and prospectus delivery requirernents of the
Securities Act. See, e.g., SEC Rel. No. 33-6806, 1983 SEC LEXIS 2104, *51 {October 25,
1988) (“The key to the analysis of proposed Rule 144A is that certain institutions can fend for
themselves and that, therefore, offers and sales to such institutions do not involve a public
offering ™). The rule provides that any person other than the issuer or a dealer “who offers or
sells securities in compliance with” the conditions of the rule, which includes Jimiting sales to
QIBs as well as other requirements, “shall be deemed not to be engaged in a distribution of such
securities and therefore not to be an underwriter of such securities within the meaning of sections
2[a)(11} [15 U.S.C. 776(a)(1 1)] and 4(1) [15 U.S.C. 774(1)]” of the Secuzities Act. Furthermore,
a dealer who offers or sells securities in compliance with the requirements of the rule is deemed
“pot to be participating in a distribution” within the meaning of Section 4(3)(C), 15 U.SC.
77d(3)C), and not to be an “underwriter” within the meaning of Section 2[a}(11), and the
securities “shall be deemed not to have been offered to the public within the meaning of section
43)(A) of the Act,” 15 U S.C. 77dG)(A).



Section 11, 15 U.S.C. 77k, provides a private right of action against specified participants
in a regjstered offering for any person acquiring a security “(ijn case any part of the registration
statement, when such part became effective, contained an untrue statement of a material fact o1
omitted to state a material fact required to be stated therein or necessary to make the statements
therein not misleading.” Under the plain langnage of the statute, there is no liability under
Section 11 for the contents of an offering memorandum used m an unregistered sale of securities
like the Rule 144A tapsactions in which plaintitfs bought from the initial purchasers. (We
addyess below in answer to the Court’s second question plaintiffs’ contention that the Rule 144A
offer and the registered exchange should be “integrated” or otherwise combined into one
transaction, and that the initial purchasers should therefore be deemed underwriters of this
combined transaction, who are liable nnder Section 11 for misrepresentations in the registiation

statement )

Section 12(a)}(2), 15 U.8.C. 771(a)(2), provides a private right of action for the purchaser
of any security against a seller who offers or sells the security “by means of a prospectus or oral
communication™ that includes a material misstatement or omission. Plaintiffs allege that the
Rule 144A offering memorandum was a prospectus and that certain oral representations were
made in relation to that document

In Gustafson v. Alloyd, 513 U.S. 561, 569 (1995), the Supreme Court construed
“prospectus” in Section 12(=)(2) to mean a document “related to public efferings by an issuer or
its controlling sharcholder” (emphasis added). In adopting Rule 1444, the Commission
described the transactions covered by the Rule as “private trausactions that, on the basis of a few
objective standards, can be defined as outside the purview of Section 5, without the necessity of
undertaking the more usual analysis under Sections 4(1) and 4(3) of the Securities Act”
(emphasis added) Rule 144A Adopting Release, 1990 SEC LEXIS 739 at *8. The question is
whether the Rule 144A transactions in this case that are treated as private transactions exempt
from registration are nonetheless properly viewed under Gustafson as related to a public offering

for the purpose of Section 12(a)}(2)

There are significant differences between the Rule 144A ansactions in this case and the
private transaction that was held not to be subject to Section 12(2)(2) in Gustafson — differences
that lend support to the plaintiffs’ argument that Section 12(a)(2) applies to the Rule 144A
offering memorandum here. The sale in Gustafson was indisputably a private one in which three
shareholders sold their stock 1o a single corporate buyer, pursuant to a negotiated contract, In
contrast, the financing here does not involve transactions under Rule 144A only. The Rule 144A
sales were the first step of a two-step transaction that included a registered exchange offer. The
two steps served much the same purpose as a single-step registered sale to the QIBs of the
securities issued in the exchange offer. Moreover, the offering memorandum in the Rule 144A
offering was an important part of the entire ransaction, and it was understood by all the parties
that the memorandum would likely form the basis for the registration statement and prospectus in



the subsequent exchange offer. Perhaps in light of these factual distinctions between this case
and Gustafson, the Supreme Court might have accepted plaintiffs” theory in this case that the
offering memorandum was a prospectus.

On balance, however, though the issue is not free from doubt, we believe that the more
likely Teading of Gustafson, taken as a whole, is that, since the Rule 144A transactions in this
case are freated as separate from the subsequent registered exchange offer for purposes of the
registration requizements and for purposes of Section 11 liability (see discussion below), the
Supreme Court would not have deemed the offering memorandum in the Rule 144A offering to
be g prospectus. Furthermore, if that weie true, and because it has been uniformly held that the
“gral commmupication” to which the statute refers is limited to those commupications that are in
conuection with a prospectus (see e.g., Gustafson, 513 U.S. at 567-68), then the initial
purchaser’s oral representations would likewise not be actionable under Section 12(2)(2). Thus,
in the absence of rulemaking by the Commission, we believe that the Gustafson Cowt would
have concluded that there was no Section 12(2)(2) lability for the alleged misstatements in the
Rule 144A. offering memorandum.

We pote that a finding of Section 12(2)(2) coverage on the facts of this case is one with
which the Commission would be in sympathy on policy grounds. Prior to Gustafson, the
Commission had understood Section 12(a)(2) as applying to all offexs and sales of securitics,
whether in a public or private transaction, and it filed a brief amicus curae in the Supreme Court
urging that position. In addition, when the Commission in 1990 characterized a Rule 144A
offering as not involving a public offering, it did so for purposes of Section 5 and not the liability
provision in Section 12(2)(2). It could not have taken into account that the Supreme Court, 2
aumber of years later, would make the application of Section 12(a)(2) turn on whether ornot 2
transaction was characterized as a public offér. Nor conld the Commission’s staff have
anficipated that development when it was issuing the no-action letters that aliow the combiration
of unrepisiered and registered transactions like these. Nevertheless, as noted, we do not believe
imposition of Section 12(a)(2) Hability is the more likely reading of the Gustafson decision.

2. Neither the docirine of integration nor any related theory imposes Section 11

ligbility for misstatements in the registration statement on the initial purchasers who
weresellezs in the Rule 1444 offering,

Plaintiffs urge that the transactions should be “integrated,” by which they mean that the
two-step fransaction would be considered one offer and sale of registered securities, so that the
initial purchasers would be decrned to be the upderwriters of the registered exchange and
therefore liable under Section 11 for misstatements in the registration statement. The
consequences of accepting plaintiffs’ integration argument would be significant, as two-step
transactions similar 1o the one at issue in this case account for the majority of registered high-
yield bond offerings and a significant portion of all initial public offerings.

At the outset, we note thet “integration™ is a term with a specific meaning in the context



of the securities laws, relating generally to the doctrine that “provides an analytical framework
for defermining whether multiple securities transactions should be considered part of the same
offering” for registration pUrposes. SEC Rel. 33-7943, 2001 SEC LEXIS 166 at *9 (January 26,
2001) {Rule 155 Adopting Release). This dochine

prevents an issuer from improperly avoiding registration by artificially dividing &
single offering so that Securities Act exemptions appear 10 apply to the individual
parts where it would not be available for the whole. Imptoper reliance on an
exemption can hatm investors by depriving them of the benefits of full and fair
disclosure or of the civil remedies that flow from registration for material
rmisstatements and omissions of fact. [1d. at *10.]

The well-establisbed result of finding that offerings should be integrated is “the loss of an
exemption [from registration] for one or more of the offerings unless an exermption is available
for the integrated offering” Id *101p.18. Plaintiffs, however, explicitly disclaim any assertion
that the Rule 144A offering should have been registered. Consequently, the concept of
integration for Section 5 purposes is not relevant to this case.

Putting aside the doctrine of Section 5 integration, we do not believe that the two
transactions should be combined for purposes of Section 11. Indeed, we do not perceive any
‘basis under the allegations of the complaint op which the Rule 144A offering may be validly
exempted from registration for Section 5 purposes, and yet somehow be deemed to be registered
or part of a registered transaction for purpose of Section 11, We do not agree that because the
Rule 144A offering contemplated a subsequent registered exchange offer, those who participated
in the Rule 144A offering were underwriters in that exchange offer. Nor do the allegations in the
complaint establish circumstances that would have led the initial purchasers, who are explicitly
held rot to be “underwriters” in the Rule 144A transaction, reasonably to expect to be deemed
underwriters of the exchange offer, Indeed, they are not alleged to have participated in that offer
beyond their activities in connection with the Rule 144A transaction. Absent allegations of
greates participation in the registered exchange offer than are contained in plaintiffs” complaint,
we do not believe that the initial purchasers should be considered “underwriters” of that offer
under Section 2(a)(11) and subject to liability under Section 11. We observe that a recent
decision by the United States District Court for the Southern District of New York reached a
substantiatly similar conclusion. See In re Livent, 2001 U.S. Dist. LEXIS 8933 (SDN.Y. June

29, 2001}.

We also do not believe that the allegations in the complaint establish that the Rule 144A
offering should be considered “part of a plan or scheme to evade the registration provisions of
the Act.” Cf. Rule 144A, Preliminary Note 3. Rather, so far as anything in that pleading
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indicates, the Rule 144A offering was a valid sale to QIBs that was exempt from registration.
The mere fact that the exempt sale was followed by a registered exchange pursuant 1o a patiern
common in the industry does not make the initial sale an aftempt to evade registration.

Re /Iy submi
avid M Becker
General Counsel

¢c via facsimile and first class mail:
Stuart M Grant, Esg.
James P. Rouhandeh, Esq.
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sotes could not lawfully be publicly rraded. Plaintiffs:

were xor purchasers ab rhig issuvance.
3.3 In May 1957 Renaissaile isgued exchange notes for

the Februwry 1997 notee, There was -- o tha pucface of
things -- no undexwriver for the May 1997 transaction. The
Hay 1587 aecurigiea were registered under 3 registraticn
statemeat filed with Tthe Seeuypities and Exchange Comisaion.
No new funds came to Remalgsancs ¢n May 1997. Rather, thie
rrappaction substituted secusities which could be peblicly
sraded for the Pebrusxy 1587 pecerities.

3.4 In February 1998, in the aftexsatket, plaintiffs
bonught the Renaiasuum pecucities whieh had been desued in
Kay 1987 resting on the coptents of the February 1997
Progpectos. Flaintiffe claim that they were fraudulesntly
and/or wisleadingly induced o pay a price which vas
1nfiated baped on misrepresentations about the sales,
aSset:s;‘ and profics of Repaissance, and that this was all
paxt of a scheme Lo perwit dsfandants to rmcoup the
allegedly bad ipvestwenrs which defendants bud earlier made
in Renalpeance.

3.5 plainciff alleges that both sets of pecurities
pust ke seen ag a single integrated offering, ti;éi; CIBC

 dyafted the offering meworandum, the registration statement,

a_mi the prospectus, that the buyers of the Pebruary 1937
pecuricies were vold that their securities would shortly be

raplacad by fresly tradeable ceouxibles. and that thsse

o otheyr portions, howeaver, it 1s defective, as pointed sut below.
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agpEurances contributed gubstantial additional value to the

February 1887 securities.

4. ©n September 19, 2000 this court denied the motien of

defendants to dismiss or stay the Pasholder claimea.

3. op lte own webticn, whe court erxikes pecs. 17, 150, 168,

173, 183, 1332, 188, 203, 216, 227, and 242 of the Firat amended

complaint.

5.1 plaintiffs’ portmamtsan “sgency” allegation {€iren
amended complaint =sec. 17) 18 cunclesory boilerplate,
amownting te tha risible assertion by vistus of a
oomersaulting end serpentine sel. of sutherizatioms and
crops-suthorizaticus every defendant wap the agent of overy

othey defendant. Mooge 252 et
Californin (1990} 51 €231.3d 130, 134 fn. 12. Fleadings wust
be truchful., CCP 129.5; 4 Witkin, WM {4th
Edition) 455+450, *Pleading® gec, 358. It ie obvious rhat
plajinrifis :muld not fcamnably have expectad fcsi"auyt::zay o
believe these allegations in thsir totality. Ths couwr:
strikes thoem on The court’s own wotion, They are both falas
and not drawn in accordsnoe with califoraia law. CCP 436{a)}
and (b). "

5.2 Plaintiffs have made thiz case unnecesszarily
difficult by employing the "chain lettexr® style of pleading.
First awended complaint secg. 150, 168, 173, 183, 1892, 138,
203, 21¢, 22’7,’5’:;& 242, each of which relestlesely
sncorporates all the wllegtions of all the "subptantive
paragraphs? -~ evidently whether preceding or follewing ',n: .
¥elly va,. Gene Telephone Co, (31382} 136 Cal.App.3d 278,
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